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Consultation Response for the UN Committee on the Rights of the Child’s General Comment 27: Children’s access to justice and effective remedies  

International Coalition for the Children of Incarcerated Parents August 2024



The International Coalition for the Children of Incarcerated Parents (INCCIP) is a global network that aims to see the wellbeing of children with an incarcerated parent addressed in all nations and at all levels of society. Our mission is to gather, collaborate with, and support a diverse range of like-minded organisations and individuals to promote and achieve the wellbeing of children with an incarcerated parent more effectively. INCCIP’s purpose is to:

· work with the children with an incarcerated parent(s) to give them voice in national and international fora;

· be a global community of people and organisations who come together to consider and act to reduce the negative effects of parental incarceration on children; and

· support people around the world who work to initiate good policies and practices by:
· Engaging with global decision makers, nation states, justice systems, and children’s rights organisations to improve the lives of children with parents who are in detention;
· Supporting research across national and state boundaries; and
· Working with our members to enhance community responses.


Definitions and understandings of access to justice and effective remedies
INCCIP welcomes the opportunity to contribute to the UN Committee on the Rights of the Child’s General Comment on children’s access to justice and effective remedies. We focus on the experience of children who are vulnerable due to the incarceration of a close family member – usually a parent or carer, but the incarceration of any close family member can have powerful negative effects. The “symbiotic harms” incarceration (Condry and Minson 2020) and criminal justice policies (Plataforma NNAPES 2020) can impose on people who have committed no offence shine a spotlight on the vulnerability of children with incarcerated parents.

As such, we share the Committee’s concern that “access to justice and effective remedies” tends to be applied only to children directly involved in criminal justice processes themselves as those accused or convicted of an offence. Parental involvement in the criminal justice system poses significant threats to children’s rights, including those relating to non-discrimination, best interests of the child, protection and preservation of identity, maintaining contact with parent(s), respect for children’s views, privacy, access to information, and support when the child cannot stay with their parent(s). Currently, children’s rights are not routinely considered at any stage of adult criminal justice systems, resulting in rights being routinely breached, with no clear, accessible means for these to be challenged and remedied.

The Council of Europe’s CMRec(2018)5 concerning children with imprisoned parents, and Children of Prisoners Europe’s accessible version of these, provide valuable translations of the UN Convention on the Rights of the Child (UNCRC) for what this means for children when a parent is incarcerated. Such a framework is highly valuable to promote children’s rights, at least in a western context. INCCIP supports the UNODC concept note for a Global Toolkit on Children of Incarcerated Parents, which aims to provide an international framework and guidance for positive practice.

Barriers in access to justice and effective remedies
Children need to be aware of their rights if they are to exercise them. They are likely to depend on adults to know these rights, but this awareness is often missing as well. Stalford, Hollingsworth, and Gilmore (2017) flag the widespread lack of training for lawyers and judges on the UNCRC, while Kilkelly, Lundy, and Byrne (2021) note the inconsistency in implementation and delivery of rights in practice internationally.

Even in countries that have incorporated the UNCRC into domestic law in full, understanding of its relevance in decisions made about adults is lacking. The submission to the current consultation from Families Outside in Scotland cites a sentencing decision in which consideration of a mother’s children was deemed “inappropriate”: Families Outside notes that children “…are being treated as a factor in sentencing and mitigation rather than as a need to consider the rights and impact on the child themselves.” Support and protection for children must be separated from the parent’s offence.

Children with incarcerated parents are vulnerable to breach of their rights. Subsets within this group of children will have particular difficulties accessing support and effective remedies. The submission from Children of Prisoners Europe (COPE) highlights children from Roma and Traveller communities as examples of this. Children who are not visiting prisons or not in mainstream education may also face additional difficulties (Beresford et al. 2024, forthcoming). Research from Families Outside in Scotland evidenced the financial impact of imprisonment on children and families and its role in creating, sustaining, and deepening poverty amongst this group. The stigma and the practical implications of incarceration intersect to reinforce poverty and social isolation, restricting the likelihood for children to learn about their rights or to receive support to access these.
Vice-Chair of INCCIP, Dr Avon Hart-Johnson, raised concerns with the UN Special Rapporteur on the Right to Education in March 2024 about the intersectionality between parental incarceration, racism, oppression, poverty, and criminalisation. She noted that the trauma of parental incarceration, often combined with other Adverse Childhood Experiences, meant that children’s distressed and emotional behaviours in school were interpreted as aggression and disobedience; children under age 10 were being placed in restraints and ‘scream rooms’.
The submission from the Pontificia Universidad Católica de Chile (Gonzáles and Rufs) notes that State support reaches only a small proportion of children who experience a parent’s incarceration. Limited resources play a part, but so too do problems in identification of children when a parent goes to prison. Gonzáles and Rufs’ submission is one of many noting the lack of data and systematic recording of dependents when someone enters prison, contravening Rule 7f of the UN Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules) 2015. 
The ASPIRE project in Wales (Beresford et al 2024, forthcoming) and INCCIP’s research on child wellbeing in 6 countries following a parent’s incarceration (INCCIP 2025, forthcoming) discuss data collection and identification as important barriers to support but also as potential sources of stigma. The Manifesto of the newly-elected UK Labour Government states that: “The children of those who are imprisoned are at far greater risk of being drawn into crime than their peers. We will ensure that those young people are identified and offered support to break the cycle.”  The intention to recognise and support children with imprisoned parents is positive, but the framing of this as prevention of their future offending is unsubstantiated, potentially damaging (according to young people themselves), and in breach of Article 2 of the UNCRC. 
Stigma and discrimination are perhaps the greatest barriers for children to learn about or exercise their rights when a parent goes to prison. Statistics used incorrectly can perpetuate unhelpful stereotypes regarding children with incarcerated parents. Cultural factors such as the belief in shame as a burden for the whole family can compound this (Kita 2023; Au and Wong 2022), as can gender and the nature of the offence, especially where a parent is on death row. Children of Prisoners Europe now requires its members to sign Principles that commit them to challenge, clarify, and dismantle such claims.
Enabling factors and strategies
Full incorporation of the UNCRC into domestic law is an important start for improving children’s access to justice and effective remedies. The absence of the United States of America as a party to the Convention is a major gap, especially as the US has by far the highest global rate of incarceration. The Council of Europe’s recommendations in 2018, as noted above, provide an important roadmap.

Proper implementation of those rights is the next requirement. This requires an awareness of the rights and training about how to apply them. Training for key professionals (police, the judiciary, lawyers, prison staff, teachers, health professionals, social workers) such as that provided by Families Outside in Scotland and Plataforma NNAPES in Central and South America show the value of this for increasing understanding of the impact of imprisonment and its relevance. The ASPIRE research project in Wales (Beresford et al. 2024, forthcoming) recommends a child-centred, rights-based approach to support children when a parent is incarcerated, such as through education or health rather than criminal justice agencies. The role of schools can be crucial for support of children when a parent is incarcerated (ibid.; COPING 2013).
Similarly, in relation to the criminalisation of schoolchildren of colour in the United States, Dr Avon Hart-Johnson recommended mandatory trauma-informed training; a tiered response with an intent to de-escalate; and use of restraints and arrest only as a last resort. In a subsequent presentation to the UN Permanent Forum on People of African Descent, she called for the United States to adhere to UNESCO and ratify the UNCRC; to ban the use of restraints on children in schools receiving federal funding; prohibit the use of police in primary schools, replacing them with mental health supports; fund children’s therapeutic and trauma relief; and address systemic racism.
Technology can assist with children’s rights to contact with their parent, for example through the use of video calls when a parent is in prison. Crucial, however, is that such technology does not replace in-person contact, as is increasingly the case in the United States. Technology such as electronic tags could reduce the use of custody, potentially reducing the disruption to the family compared to a parent’s incarceration, though such technology in itself raises human rights concerns (Graham and McIvor 2017; Malek et al. 2023; Vanhaelemeesch 2018).

Finally, child-focused strategies, legislation, policies, and practice are crucial in contexts that concentrate on adults. For example, child protection policies in prisons and training for staff on the relevance of these must be introduced. The submission from Children of Incarcerated Caregivers and the Global Prison Nursery Network call for this in the context of children living in prison with their parents (also Macharia 2019). INCCIP supports the recommendations from the UN Global Study on Children Deprived of Liberty regarding children living in prison with their parents prioritising prevention of this but recognising the need to ensure facilities for children living in or visiting prison are designed to protect their best interest. The submission from Gonzáles and Rufs (Chile) note that: “…considering those infants who can now live in prisons with their mothers, it is essential to redesign these spaces to safeguard their rights, considering not only the infrastructure, but also the children's access to a free environment. It is essential that once the infant leaves prison, there is continuity in the protection of his or her rights by the State. The infant who leaves prison should be specially monitored in terms of his or her wellbeing and care.”

Proceedings
INCCIP endorses the submission from Child Rights Connect’s Working Group on children with incarcerated parents in their assertion that children’s rights must be recognised and protected at all stages of the criminal justice process, from arrest through to release. Children must be visible in policy at every stage, with processes for recording this information required as a matter of course. The Prison Reform Trust in the United Kingdom published a Child Impact Assessment framework to be used at every stage of an adult’s journey through the criminal justice process. This tool recognises that each stage has different implications for a child, and that the child’s experience and feelings can change over time. The Scottish National Action Plan for Human Rights recognised the risk to children’s rights throughout these processes and recommended exploration of how best to promote and uphold these rights. The Scottish Government’s Children and Families National Leadership Group has since recommended use of the Prison Reform Trust’s toolkit and is working towards this.

Examples of positive practice
Peer-led support is building welcome momentum. We Got Us Now in the United States, the Collective Punishment Campaign in the United Kingdom, and Yung Prodigy in Australia are examples of these. Additional peer-focused activity includes the See Us, Support Us campaign in the United States, with support from the Osborne Association, and the ScholarChips education fund, also in the United States.

Children of Prisoners Europe (COPE) has been exploring ways of making children with imprisoned parents more visible so their needs can be recognised and addressed. Their recent publication on Data Collection with a Purpose updates previous information on this issue and is readily available online. Penal Reform International’s Global Prison Trends 2023 report included children with incarcerated parents for the first time.

The UK’s Prison Reform Trust published its Child Impact Assessment framework ensures children who have a parent in the justice system feel listened to, supported, and included in decision-making about that support. Child Impact Assessments can be used by a wide range of staff and practitioners as a way of understanding, and responding to, children’s needs. Rooted in UNCRC principles, it was designed in partnership with children and young people with experience of parental imprisonment and is currently being tested throughout the UK.

Scotland recently incorporated the UNCRC fully into its domestic law. The Scottish Public Services Ombudsman consequently introduced a system of child-friendly complaints to support children in protecting their rights under the UNCRC.

Kenya has introduced child protection policies into its prisons and is making progress towards including children with parents in prison more formally in its legislation. Judges in Kenya now receive training on the impact of parental imprisonment on children.

Through the efforts of the Aangan Trust in India, the Maharashtra Prisons and Correctional Services Act 2024 embeds support for children living in prison with their mothers, including pre- and post-natal care, and crèches for children. The Aangan Trust recently set up crèche and nursery provision for babies and children up to age 6 who are living in prison with their mothers. These services operate outside the prison and now include children of prison staff as well, with all the children mixing together as equals.

South Korean NGO, Seum, has prompted collection of national statistics by investigating the current status of children's human rights. Through this, the Prosecutor's Office, the Ministry of Justice, and the Supreme Courts have been advised to consider children’s human rights. Child-friendly visiting rooms in prisons have been built since 2017. Seum is also conducting awareness-raising activities to urge the implementation of the UNCRC.

Swedish NGO Bufff (Barn och Ungdom med Förälder, Familjemedlem i Fängelse) recently completed a handbook for children with a sibling in prison as part of a wider project called ‘Breaking Patterns’. Informed directly by children with incarcerated siblings, this project will shortly launch a website with different kind of information, shared experiences, useful podcasts information about the Prison and Probation Services in an accessible language, an explanation of the judicial process, and more. The ‘Staying Connected’ project in Scotland also produced a range of resources for children and young people with a sibling in prison, and for the professionals in contact with them.

INCCIP is pleased to share the learning from its members with the Committee.
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