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Child Rights Connect (CRC) is an independent, non-profit network made up of 119 national, regional, and international organisations. Through its members, CRC reaches out to every country on the planet. Our shared aim is to ensure that all children can fully enjoy their rights, as defined by the UN Convention on the Rights of the Child.

The CRC’s Working group on children with incarcerated parents was established to support the Committee on the Rights of the Child in its preparations for the 2011 Day of General Discussion on children of incarcerated parents. Following this success, the Working Group has continued to raise awareness about children with parents in prisons at the Human Rights Council, as well as among UN treaty bodies, the UN Office on Drugs and Crime, and regional and national bodies.
The Working Group aims to provide a link between those working directly with children of incarcerated parents and the UN, particularly its human rights mechanisms to:

· ensure that the development of international standards is informed by children’s realities
· enable those working with and for children of incarcerated parents to use international standards to support their advocacy and practice

The Working Group also provides a space for good practice to be shared between countries and regions leading to improved recognition of the needs of children of incarcerated parents and realisation of their rights.

Definitions and understandings of access to justice and effective remedies
The Working Group welcomes the opportunity to contribute to the UN Committee on the Rights of the Child’s General Comment on children’s access to justice and effective remedies. Our focus is on the experience of children who are vulnerable due to their parents’ or carers’ incarceration. As such, we share the Committee’s concern that “access to justice and effective remedies” tends to be applied only to children directly involved in criminal justice processes themselves as those accused or convicted of an offence. Parental involvement in the criminal justice system poses significant threats to children’s rights, including those relating to non-discrimination, best interests of the child, protection and preservation of identity, maintaining contact with parent(s), respect for children’s views, privacy, access to information, and support when the child cannot stay with their parent(s). Currently, children’s rights are not routinely considered at any stage of the adult criminal justice system, resulting in rights being routinely breached, with no clear, accessible means for such breaches to be challenged and remedied.

The Council of Europe’s CMRec(2018)5 concerning children with imprisoned parents, and Children of Prisoners Europe’s accessible version of these, provide a valuable translation of the UN Convention on the Rights of the Child (UNCRC) for what this means for children when a parent is incarcerated. Such a framework is highly valuable to promote children’s rights in this context, at least in a western context. The CRC Working Group supported the UNODC to write a concept note for a Global Toolkit on Children of Incarcerated Parents, with the aim of providing an international framework and guidance for positive practice (see ‘Next steps’, below).

Barriers in access to justice and effective remedies
Children need to be aware of their rights if they are to exercise these rights. They are likely to depend on adults to know these rights, but this awareness is often missing as well. Stalford, Hollingsworth, and Gilmore (2017) flag the widespread lack of training for lawyers and judges on the UNCRC, while Kilkelly, Lundy, and Byrne (2021) note the inconsistency in implementation and delivery of rights in practice internationally.

Even in countries that have incorporated the UNCRC into domestic law in full, such as in Scotland, understanding of the relevance of the UNCRC in decisions made about adults is lacking. The submission to the current consultation from Families Outside in Scotland cites a sentencing decision in which consideration of a mother’s children was deemed “inappropriate”: Families Outside notes that they “remain concerned that the judiciary is not considering the relevance of the UNCRC in their actions. Where children are considered, they are being treated as a factor in sentencing and mitigation rather than as a need to consider the rights and impact on the child themselves.”

Children with imprisoned parents are themselves a group vulnerable to breach of their rights. Some subsets within this group of children will have particular difficulties accessing support and effective remedies. Children of foreign nationals or who have a parent incarcerated in another country face particular challenges, as do the children of parents subject to capital punishment. The submission from Children of Prisoners Europe (COPE) highlights children from Roma and Traveller communities as an example of this. Children who are not visiting prisons or who are not in mainstream education may also face additional difficulties (Beresford et al. 2024, forthcoming). Research from Families Outside in Scotland evidenced the financial impact of imprisonment on children and families and its role in creating, sustaining, and deepening poverty amongst this group. The stigma and the practical implications of incarceration intersect to reinforce poverty and social isolation, restricting the likelihood for children to learn about their rights or to receive support to access these.

Stigma and discrimination are perhaps the greatest barriers for children to learn about or exercise their rights when a parent goes to prison. Statistics used incorrectly or misleadingly can perpetuate unhelpful messaging regarding the future prospects of children with incarcerated parents. Cultural factors such as the belief in shame as a burden for the whole family can compound this (Kita 2023; Au and Wong 2022). Children of Prisoners Europe now requires its members to sign Principles that commit them to challenge, clarify, and dismantle “unfounded claims, such as those on intergenerational patterns of criminality and imprisonment that may stigmatise, dehumanise or harm children with imprisoned parents, and their imprisoned and previously imprisoned parents…. We are committed to continuously reviewing our messages and all our communication to ensure we put language to good use; to challenging assumptions, labels and stereotypes, and to eradicating from our communications any language that disempowers, dehumanises, degrades, stigmatises, isolates or shames people.”

Enabling factors and strategies
Full incorporation of the UNCRC into domestic law is an important start for improving children’s access to justice and effective remedies. The absence of the United States of America as a party to the Convention is a major gap, especially as the USA has by far the highest global rate of incarceration. The Council of Europe’s recommendations in 2018, as noted above, again provide an important roadmap.

Proper implementation of those rights is the next requirement. This requires an awareness of the rights and training about how to apply them. Training for key professionals (police, the judiciary, lawyers, prison staff, teachers, health professionals, social workers) such as that provided by Families Outside in Scotland and Plataforma NNAPES in Central and South America show the value of this for increasing understanding of the impact of imprisonment and its relevance. The ASPIRE research project in Wales (Beresford et al. 2024, forthcoming) recommends a child-centred, rights-based approach to support children when a parent is incarcerated, such as through education or health rather than criminal justice agencies. The role of schools can be crucial for support of children when a parent is incarcerated (ibid.; COPING 2013).

Technology can assist with children’s rights to contact with their parent, for example through the use of video calls when a parent is in prison. Crucial, however, is that such technology does not replace in-person contact, as is increasingly the case in the USA. Technology such as electronic tags could reduce the use of custody, potentially reducing the disruption to the family compared to a parent’s incarceration, though such technology in itself raises human rights concerns (Graham and McIvor 2017; Malek et al. 2023; Vanhaelemeesch 2018).

Finally, child-focused strategies, legislation, and policies are crucial in contexts that concentrate on adults. For example, child protection policies in prisons and training for staff on the relevance of these must be introduced. The submission from Children of Incarcerated Caregivers and the Global Prison Nursery Network call for this in the context of children living in prison with their parents (see also Macharia 2019). 

Proceedings
The CRC Working Group is particularly keen to ensure that children’s rights are recognised and protected at all stages of their parent’s or carer’s progress through criminal justice processes. Children must be visible in policy at every stage and at every time a decision is renewed or reviewed (e.g. for pre-trial detention), with processes for recording this information required as a matter of course. The San Francisco Police Department has created protocols for arrest that consider and protect children throughout the planning and execution of a parent’s arrest in an effort to minimise trauma. The submission from COPE requests that conditions of custody during pre-trial detention respect children’s rights to contact with their parent. COPE members have also conducted extensive work on the rights of children during trial and sentencing of parents. Visits must be protected as a right of the child rather than as a tool for prison discipline (see, for example, the Governors and Managers Action Notice, Scottish Prison Service, July 2013). A parent’s release from custody can also have an impact on a child, particularly if the parent has been incarcerated for a long period; if contact with the child has been limited during the sentence; or if license conditions for release have been imposed that affect the child (housing, employment, care arrangements, contact).

The Prison Reform Trust in the United Kingdom published a Child Impact Assessment framework, designed to be used at every stage of an adult’s journey through the criminal justice process. This tool recognises that each stage of the criminal justice journey has different implications for a child, and that the child’s experience and feelings can change over time. The Scottish National Action Plan for Human Rights recognised the risk to children’s rights throughout adult justice processes and recommended exploration of how best to promote and uphold these rights. The Scottish Government’s Children and Families National Leadership Group has since recommended use of the Prison Reform Trust’s toolkit and is working to adapt processes to do this.

Examples of positive practice
COPE has been exploring ways of making children with imprisoned parents more visible so their needs can be recognised and addressed. Their recent publication on Data Collection with a Purpose updates previous information on this issue and is readily available online. In addition, COPE, together with the AIRE Centre in London, submitted an amicus brief to the European Court of Human Rights, which had been called to rule on the case of a child being denied the right to visit her father being held in pre-trial detention in Lithuania. In a landmark ruling in 2023, the Court upheld COPE’s contention that all decisions concerning children should take their best interests as a prior consideration and that children have a right, when separated from a parent in prison, to regular, ongoing contact with the parent, including during pre-trial detention. In its ruling, the Court cited the Council of Europe Recommendations CM/Rec(2018)5 concerning children with imprisoned parents, noted above. COPE experts contributed to the drafting of this key instrument.

Penal Reform International’s Global Prison Trends 2023 report included children with incarcerated parents for the first time, and the Council of Europe Annual Penal Statistics (SPACE) now record the numbers of children living in prison with their parents.

The UK’s Prison Reform Trust published its Child Impact Assessment framework in December 2022 to ensure children who have a parent in the justice system feel listened to, supported, and included in decision-making about that support. Child Impact Assessments can be used by a wide range of staff and practitioners, from statutory and voluntary services, as a way of understanding, and responding to, children’s needs. The framework is rooted in UNCRC principles and was designed in partnership with children and young people who have experience of parental imprisonment. It is currently being piloted and evaluated throughout the UK.

Scotland recently incorporated the UNCRC fully into its domestic law. The Scottish Public Services Ombudsman consequently introduced a system of child-friendly complaints to support children in protecting their rights under the UNCRC.
 
Next steps
As noted above, the Working Group developed a Concept Note for a UNODC Handbook on Children with Incarcerated Parents. Although United Nations bodies and instruments have increasingly recognised the rights and needs of children of incarcerated parents, no comprehensive global guidance exists to provide criminal justice systems with detailed advice on how to address this challenge and effectively implement existing standards to uphold their rights.

The proposal for a Handbook aims to fill this gap by developing a global toolkit on children of incarcerated parents, bringing together existing research and the most recent normative developments at the international and regional level. It will draw on the experiences of children with a parent in prison, providing practical recommendations for criminal justice practitioners as well as outreach and technical advice to enable criminal justice systems to respect, protect, and fulfil the rights of children with incarcerated parents. As well as supplementing other UNODC handbooks, this toolkit complements those being developed for other chapters of the Global Study on Children Deprived of their Liberty. It will draw on the data and practice on children detained with their parent contained in the Study while expanding beyond this to include other children affected by parental incarceration. It will take into account the Global Study’s approach to recognise children as rights holders themselves and not as simply the circumstantial victims of their caregivers’ encounter with the judicial system.

In addition to the rights of children of incarcerated parents, the toolkit will promote a child rights-based approach to this issue and contribute to broader criminal policy goals like the use of detention as a measure of last resort, the promotion of non-custodial measures, and the reduction of reoffending. The proposed contents focus on:

· Impacts of parental imprisonment on children, including the need to protect their privacy, and more broadly on society
· Summary of international standards and best interests of the child as an overarching principle
· Considerations, responsibilities, and promising practices concerning decisions and procedures for parents and their children at each stage of criminal justice processes (arrest; pre-trial detention; non-custodial measures; trial; sentencing; decisions about children born or residing in prison with their parent; separation from parents; and release and reunification)

The Working Group has been seeking funding for this proposal since May 2023, thus far with limited success. Endorsement from the UN Committee on the Rights of the Child for such a Handbook as an ongoing response to the 2019 UN Global Study, via a recommendation and expression of interest in working with the UNODC on its development, would aid Child Rights’ Connect’s working group to promote global standards to support children when a parent is incarcerated.
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